Professional Liability Insurance

New regulations have been published implementing the law that requires federal agencies to reimburse qualified employees a portion of the cost they may incur for purchasing professional liability insurance from private insurance companies.  The law, Public Law 14-208, which was part of the FY97 General Appropriations Act, requires agencies to reimburse qualified employees for up to one-half the cost they may incur for professional liability insurance, not to exceed $150.  You may be eligible for this reimbursement if you are a qualified law enforcement officer, manager or supervisor.  

Professional liability insurance, as opposed to personal liability insurance, is typically insurance against legal liability related to actions taken in performance of an employee’s official duties. Reimbursement is authorized for insurance that covers: 

a. legal liability for personal and property damage arising from wrongs or injuries committed when the employee acts within the scope of their employment, including litigation and settlement expenses; and 

b. expenses for administrative and judicial proceedings, including investigations and discipline related to acts by the employee, that may result from conduct within the scope of employment. 

The rules have been published, the procedures and processes have been set in place, all that remains is for eligible employees to determine whether they want this coverage.   This is personal decision; hopefully, an informed decision based on a comparison of what is already covered by virtue of the employee’s federal employment and what is offered in the selected insurance policy.  

If you are considering this coverage, please take the time to review the following information to help you make that informed decision. 

GENERAL  BACKGROUND

In most cases, the agency is the defendant in cases involving specific allegations of wrongdoing by an employee acting within the scope of their employment rather than the employee themselves. Consequently, the Department of Justice (DoJ), in conjunction with the Office of Counsel can intervene and defend the "employee." In general, when an employee "acts within the scope of their employment" the employee does not need to be concerned about these suits. That does not mean, however, that someone cannot file a suit against an employee in state or federal court, but there is a very good system in place for getting an employee out of such a case when the employee has acted within the scope of their employment. Also, on rare occasions, the DoJ may elect to not defend the employee - usually when DoJ has determined that the employee has acted outside the scope of their employment. To hedge against suits filed against individual employees and cases where the DoJ elects not to defend employees, some employees have sought the protection of a private insurance policy. Since these policies may vary significantly in what is and is not within the scope of coverage, it is strongly recommended that persons who may be interested in obtaining a policy carefully review individual policies before making their decision. 

DEFINITIONS OF COVERED PERSONS

 Employee position descriptions (PD's) should identify in their titling those positions classified as "Supervisors" and "Law Enforcement Officer." "Management Official" positions should also be clearly identified as such on the PD but may not be included in the position title. Employees who are uncertain if their position meets one of the definitions below should contact their local servicing HR representative for clarification.
1. Supervisor: An employee having the authority to hire, direct, assign, promote, reward, transfer, furlough, layoff, recall, suspend, discipline, or remove employees, to adjust their grievances, or effectively recommend such action, if the exercise of the authority is not merely routine but requires the consistent exercise of independent judgment.  In most cases, Team leaders will not meet this definition, however, each individual position may be reviewed on a case-by-case basis by the local servicing Human Resources Specialist.
2. Management Official: An employee in a position the duties and responsibilities of which require or authorize the individual to formulate, determine, or influence the policies of the agency. 

3. Law Enforcement Officer: An employee whose primary duties are the investigation, apprehension, or detention of individuals suspected or convicted of offenses against the criminal law of the United States. 

TYPES OF ACTIONS EMPLOYEES MAY FACE
General: 

A federal employee will not be liable for actions taken at work if the action is: 

· taken in the scope of employment (in the course of official duties) 

· the wrong is unintentional 

· not criminal 

· not a knowing violation of another person's constitutional rights 

Civil Negligent or Wrongful Actions: 

Under the Federal Tort Claims Act (FTCA), the agency rather than the individual will be the defendant for wrongful or negligent actions taken by an employee in the scope of their employment. The employee is immune from liability for these actions. However, in order to be protected by the FTCA the actions concerned must have occurred within the scope of employment. The question of whether an act occurred within the scope of employment tends to arise when allegations of assault, battery, false imprisonment, false arrest, malicious prosecution, deceit, or interference with contract rights are involved.  The employee will be liable if the action is not within the scope of employment. 
Crimes: 

An individual remains liable for crimes committed, even if committed in the scope of employment. The agency will not become the defendant in a criminal case and will not provide legal representation. 

Constitutional Violations: 

A Federal employee may be personally liable for violating another person's constitutional rights, such as due process or search and seizure rights, even if the employee acted in the scope of their employment. Based upon Supreme Court case law, a Federal employee will only be liable if their conduct violates a clearly established constitutional right of which a reasonable person would have been aware. Put another way, the employee is not liable if they had a reasonable and good faith belief that their action was legal. 

Personnel Actions: 

A Federal supervisor will not be liable for taking normal personnel actions, such as preparing evaluations or proposing disciplinary action. Under Supreme Court case law, a Federal supervisor cannot be sued in court for taking adverse action against an employee. The employee must pursue their complaint through the agency's administrative process. When an employee files a complaint, for example, with the Merit Systems Protection Board (MSPB), the complaint is against the agency, not the supervisor. The individual supervisor listed in a complaint is merely the agent of the agency, if the action(s) they took were in the scope of their duties, and so is not personally liable. 

Discrimination Claims: 

Under Title VII, only the agency can be liable for discrimination against an employee. An employee listed as a responsible supervisor/management official in an Equal Employment Opportunity Commission (EEOC) complaint is merely the agent of the agency, provided their actions were within the scope of their duties, and so is not personally liable. Agency counsel will ask the supervisor for information in order to defend the agency, but the supervisor does not make an individual defense. If an employee files a discrimination claim in Federal Court, the DoJ will defend the named supervisor/management official if the action was taken in the scope of their duties. 

QUESTIONS AND ANSWERS
1. Q: What is this all about? 

A: The Treasury, Postal Service, and General Government Appropriations Act (1997) was amended for Fiscal Year (FY) 2000 to require  federal agencies to reimburse "qualified employees for  not to exceed one half of the costs incurred by such employee for  professional liability insurance” if a "qualified" employee elects to purchase such a policy.  Under the law, payment is contingent on the submission of information or documentation as required by the employee’s agency.
Generally, when an employee is sued in his or her official capacity, the Federal Government is the real defendant, and the Department of Justice (DoJ) defends the case at no cost to the employee. Although rare, there are instances when DoJ refuses to defend a Federal manager. Also, in very rare instances, there are cases where an employee can be found personally liable for on-the-job misconduct. Private insurance is viewed as a hedge against these rare situations. 

2. Q: What is covered? 

A: Professional liability insurance covers activities related to on-the-job work performance only. It should not be confused with personal liability insurance, or insurance against suit for nonwork-related activities.  Depending on the particular policy, coverage essentially concerns civil lawsuits and administrative disciplinary actions arising from performance of official duties.  As with the protections afforded to federal employees by virtue of their federal employment, for an action to be covered under a professional liability insurance the action must have arisen during the performance of official duties.  The most important advice is to thoroughly read and understand the terms and coverage of any professional liability policy you may be considering.

3. Q: Who is covered? 

A: Currently only supervisors, management officials, and law enforcement officers are "covered" or eligible for support for professional insurance policy premiums.   If you are unsure whether you meet the definition provided, you may check with your local servicing HR representative for an official position determination.

4. Q: Am I automatically covered if I meet one of the definitions of the 

law? 

A: Federal agencies are required to reimburse qualified employees who wish to obtain a professional liability insurance policy a portion of the costs they incur if they elect to purchase a policy effective October 1, 1999. The purchase of professional liability insurance is completely optional for employees. 

5. Q: Who provides the insurance? 

A: Unlike Federal health insurance programs, for example, there is no list of insurers from which to choose.  This program merely supports a covered employee with the annual premium from his or her own private insurance provider. Employees must seek out their own private insurance provider and obtain their own policy. 

6. Q: What is reimbursed? 

A: One half of the annual insurance policy premium not to exceed $150 is reimbursable. 

7. Q: Can you give me some examples of this? 

A: If the annual premium of your policy is $280, you will be reimbursed $140 for that policy. If, on the other hand, the annual premium is $1000, you will be reimbursed the maximum of $150. 

8. Q: Are there any insurance companies currently offering premiums of $300 or less? 

A: Yes. However, since this is a program to support your own private insurance, we will not recommend potential providers. Coverage varies according to the insurance providers and the amount of coverage. We encourage you to contact your personal provider(s) to discuss the availability and options for this type of insurance. 

9. Q: What is my personal vulnerability for getting sued in the conduct 

of my job? 

A: :  This is, of course, a difficult question to answer since these days it seems just about anyone can be sued for just about anything.  However, when it comes to actually being held personally liable for legal representation costs or damages for work-related actions, as a general rule, a federal employee probably will not be personally liable for actions: 

· taken in the scope of employment (in the course of performing official duties) 

· not an intentional wrong 

· not criminal 

· not a knowing violation of another person's constitutional rights 

10. Q: Can you be more specific about what is covered? 

A: We recommend you contact an insurance provider to learn more about the terms of particular professional liability policies.  However, if you have specific questions concerning the protections afforded to you by virtue of federal employment, you should contact your local Office of Counsel. 
11. Q: Is it true that law enforcement officials are most likely to be sued? 

A. Current statistics show that to be case in the government thus far. 

12. Q: Do you have any more information on the experience with this 

program to date? 


A: There is some data gathered from Federal organizations by the Office of Personnel Management (OPM) who have offered this program to their employees on a voluntary basis. In FY 1997, a total of 15 agencies offered this reimbursement program. A total of 141 employees participated. 

Information we received from a recent Washington Post article indicates that, during a 5-year period, DoJ received 7,000 requests from Federal officials seeking legal representation; only 150 were rejected. During that same period, 15 employees were found personally liable for illegal job actions. 

13. Q: What does this program give me that I don't already have? 


A: As stated above, in almost all cases, DoJ will defend the case as long as you are performing your duties and do not engage in activities that are not part of those duties (such as criminal activity). 

As a general statement, private professional liability insurance covers: 

· payment of civil judgments up to $1 million in monetary damages 

· legal representation if DoJ declines to defend the case or until DoJ takes the case 

· an attorney to monitor the case on the employee's behalf, even if DoJ defends the case 

· payment of legal defense expenses 

The above general statements provide some examples of potential areas of coverage, but the insurance policy language will control the type of coverage provided. Accordingly, employees should carefully read the policy language, ask the insurer to clarify any coverage questions, and only then make the very personal decision to purchase a private insurance policy.  Although your federal agency is required to reimburse some portion of the cost of a private professional liability insurance policy, any policy that is purchased is a contract between the employee and the private insurance carrier.  Your agency is not responsible for the coverage the private insurer provides and will not enforce the terms of any policy on your behalf.

14. Q: When can I start? 

A: At any time. Since this is support for a private insurance policy there is no enrollment window. Any covered employee can be reimbursed through this program for policies dated on or after October 1, 1999. 

15. Q: What do I do if I decide to get a personal liability insurance 

policy and want help to defray the premium cost? 

A: The reimbursement process will follow the same procedure as the travel voucher process. You should do the following: 

· Obtain and pay for a private professional liability insurance policy. 

· Complete a Standard Form (SF) 1164 requesting reimbursement for the annual premium .
· Bring the completed form, a copy of the complete policy, and the paid bill to your local servicing HR representative.  This person will verify your position is covered by the legislation and that the insurance coverage is only for professional liability insurance.  Thereafter, the claim will be sent to your financial management office.  If it is not clear from the invoice (paid bill) that the claim qualifies for professional liability insurance coverage or that the requested amount of payment is proper, the paying office will request additional evidence before making the payment.
· Your Financial Management Office will process these completed claims for reimbursement in the same manner as travel reimbursements are made. 

16. Q: If I decide to buy a policy and it is covered by this program, will I have to make application for reimbursement annually? 


A: Yes. You must claim reimbursement annually and provide complete and current information each year in order to receive reimbursement.

17. Q:  Will I be have to pay taxes on the amount I am reimbursed by my agency for the cost of the professional liability policy?

A:  No, according to the Office of Personnel Management, similar to reimbursement for travel which his a business expense, the reimbursement is not included in basic pay or reported as income on the Form W-2.  Therefore, the reimbursement is not taxable income.

18. Q: And what happens if I am sued for an action related to my federal employment? 

A:  First, contact your local Office of Counsel, bringing with you any paperwork or court documents. A supervisor/management official named in an administrative or judicial complaint is not a proper defendant and will not be liable, but counsel will explain the administrative and judicial processes as well as the steps, which follow. If you are named as a defendant in a court case, Agency counsel will work with the DoJ to determine whether the actions you took were in the scope of your employment and, if so, will work with them to have the Agency substituted as the defendant. If you have professional liability insurance, your Office of Counsel will discuss the alternatives with you pending your use of the applicable insurance process.

